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Chapter 1
What is a Short Sale?


In this chapter, we'll take a look at short
sales, then and now (i.e., how they've evolved over the past five
years or so). I will answer the question: "Why would a bank agree
to a short sale?" You will learn why banks deny
some short sales.

 

So, what is a short sale? Maybe it’s easier to tell you what a
short sale isn’t: short. There is nothing about
the entire process that is easy or quick, which you’ll realize as
you learn more about it.

 

A real estate short sale is a type of real estate transaction
wherein the lender agrees to accept a payoff of your mortgage that
amounts to less than what you owe.

 

Now, why on earth would anyone agree to write off such
substantial sums of money? There are several reasons, the most
significant of which is that if the lender doesn’t agree to a short
sale, there is a high likelihood that the property will end up in
foreclosure. Lenders don’t like foreclosures for the following
reasons:


	Lenders are in the business to loan money, not to carry a
portfolio of real estate holdings.

	Studies show that lenders realize more money from the short
sale than they do when a property is sold after foreclosure. This
is mainly due to the fact that homes that are occupied by a
homeowner are in far better condition than vacant homes.

	 The short sale requires fewer of the lender’s resources,
since the homeowner and his or her agent take over the marketing
duties.

	A short sale helps the lender avoid the legal costs incurred
from foreclosing on a home.

	Real-estate-owned properties (REO) – those the lenders take
back when they fail to sell at a foreclosure auction – are
expensive to maintain, insure and secure until they sell.




Lenders didn’t “get” this until a few years ago. Back in 2008,
when both the job and housing markets imploded, lenders weren’t
quite sure what to do with the massive number of borrowers that
couldn’t make their mortgage payments, and frequently made
decisions that ran counter to their best interests. In fact,
although I haven’t conducted a scientific study, I would be willing
to wager that many lenders lost billions of dollars due to such
ignorance.

 

A good example of this comes from an agent friend of mine in Las
Vegas. He told me a story about a client he worked with back in
2008. She – let’s call her Chris – had an adjustable rate mortgage
and, as fate would have it, the rate adjusted just as her boyfriend
decided to move out of the house, sticking Chris with the entire
mortgage payment. Now, this wasn’t a tiny hike in her payment.
Chris’s mortgage payment went from around $1,600 to $2,200 a
month.

 

Again, fate stepped in, and because the recession brought
tourism in Vegas almost to a standstill, Chris was laid off from
her bartending job in a well-known, high-end casino. So, here she
is with no job, no job prospects, and a $2,200 a month mortgage
payment.

 

The first thing Chris did was call her lender. While today this
might be a smart move, back in 2008, it got her nowhere. She
begged, she pleaded, she beseeched – over a period of weeks –
to get her lender to work with her on adjusting her loan to make it
more affordable while she found employment. No dice. The lender
simply would not budge, and made it quite clear that foreclosure
was looming.

 

Finally, Chris decided to try a short sale. She hired my friend
(the Vegas real estate



 

agent), and finally sold the home for $114,000. Her loan
balance? $356,000.

 

If the lender had worked with Chris on modifying her loan, the
lender wouldn’t have lost $242,000. Had the lender actually
proceeded with foreclosure, which was exactly what they planned,
the home would have lost even more value. Shortsightedness, thy
name is lender – at least back in 2008.

 

Thankfully, the situation is different today. Lenders have
learned, through situations such as Chris’s, how to deal with
underwater homeowners. Be that as it may, not all homeowners are
provided the short sale opportunity. Why would a lender deny a
short sale request? Here are a few reasons:


	The mortgage holder believes it will have a qualified buyer at
auction.

	The offer to purchase is too low.

	The short sale package is incomplete.

	The homeowner has enough assets to work out a repayment plan
with the lender.

	The buyer doesn’t qualify for a loan.

	The lender sold your loan, and no longer retains the authority
to approve a short sale



That said, short sale denials are rare. The value of the home,
the homeowner’s hardship, and the buyer’s qualifications are top
priorities when lenders determine whether or not to grant a short
sale.

 

If you qualify for a short sale, and have an experienced short
sale expert at the helm, you should have nothing to worry
about.

 

The Typical Short Sale

 

The homeowner purchases a $300,000 home, with 5 percent
down, just before the real estate market tanks.




He loses his job and can no longer make his $1,662.50 per
month mortgage payments, so he decides to sell the home.




In the meantime, property values in his area depreciate by
30 percent, and the current market value of the home is now
$210,000. Yet he owes his lender most of the original $285,000
debt.




The homeowner is upside down  in his mortgage, to the
tune of $75,000.
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Chapter 2
Advantages and Disadvantages of the Short Sale


It’s bad enough to feel like you are perched on the edge of
homelessness; but then to be told that all of your options to avoid
this disaster will, in one way or another, impact your credit or
add to your tax burden, is downright frightening. Since we’re
discussing just one of your options when faced with foreclosure,
let’s look at the advantages and disadvantages of the short
sale.

 

Short Sale Disadvantages

 

The Lender May Foreclose Anyway

It ain’t over ‘til the fat lender sings. In other words, you can
still lose your home to foreclosure during the short sale process.
The mere fact that your home is on the market won’t stop your
lender from pursuing delinquent payments, or even resorting to
foreclosure. Time is, once again, of the essence when you fall
behind on your house payments and decide to short sell. We need to
act quickly and efficiently.

 

You Are Not in Control

The lender and its loan servicer are in charge of the
transaction. You may think the offer to purchase your home is
sterling, but the lender may feel otherwise. Even though you are
the first to accept offers, those offers may be declined by the
lender.

 

All That Work and No Money

Let’s say that your best friend is putting her house on the
market. Would you volunteer to do it for her? Would you take on the
responsibility of cleaning, repairing, staging, hiring an agent and
keeping the home immaculate for showings to get the home sold?
Would you do so, knowing full well you wouldn't get a dime for all
of your hard work?

 

That’s the short sale, in a nutshell. You will do all the work
while the lender gets all the money. It’s a tradeoff that you must
accept, unless you want to spend the entire time the home is on the
market feeling cheated and resentful.

 

Time Intensive

A short sale is time consuming. Even with recent legislation
aimed at speeding up the process, it still moves at a snail’s pace.
In fact, the average time between the beginning of the short sale
process to the close of escrow is 16.6 weeks, according to the
National Association of Realtors.

 

Because the short sales that I helm typically take far less time
than that, I’m of the belief that most of these protracted
transactions are led by inexperienced real estate agents that lack
a network of contacts with the largest lenders.

 

Agents that aren’t familiar with the process find themselves in
way over their heads, “stuff” falls through the cracks, and the
whole process takes longer than it should – if the deal doesn’t
completely fall apart.

 

The Credit Impact

Short sales impact credit ratings; there is no getting around
that. First, there is the matter of the delinquent mortgage
payments – late payments have a huge impact on your credit. Since a
lender typically won’t approve a short sale unless you’ve missed
payments, the first credit ding is inherent in the process.

 

While the Fair Isaac Company (more commonly known as FICO) is
just one company responsible for determining your credit score, it
is the company most lenders use. Employing a complicated formula,
they use data submitted to them by the "big three" credit tracking
and reporting agencies: Equifax, TransUnion and Experian.

 

The credit reporting agencies have no standard method of
reporting foreclosures, short sales and deeds-in-lieu of
foreclosure; thus, they generally report all three as “Debt not
paid as agreed.” FICO, therefore, has no way of knowing whether you
foreclosed, used a short sale, or gave the deed back to the lender
in lieu of foreclosure. This is why short sales have the same
impact on credit scores as foreclosures. Read on, though, and
you'll find out why the short sale is actually better for your
future credit than a foreclosure.

 

That said, one of the items FICO scrutinizes when compiling your
score is your payment history. Therefore, the number of late
mortgage payments will impact your score.

 

Tax Ramifications

Time is of the essence. I know I’ve said this several times, but
I need to say it again, especially if you’re considering a short
sale. Make the move, right now. Unless Congress steps forward
before the end of 2012, the Mortgage Forgiveness Debt Relief Act
will expire. If it does, the tax ramifications of a short sale may
be quite painful. (I discuss this in depth in 
Chapter 10.)

 

Short Sale Advantages

If your mama was anything like mine, she most likely pointed out
to you, over and over, that every dark cloud has a silver lining.
The short sale "dark cloud" is no different. Although you’re in an
untenable situation, when choosing whether or not to undertake a
short sale, it’s a good idea to know the best of this bad
situation.

 

Avoid the Alternatives

Choosing to short sale your home, provided you begin the process
in a timely fashion, allows you to avoid some of the more onerous
options, such as bankruptcy and foreclosure.

 

Buy Another Home Sooner

When you read that a short sale is “better for your credit” than
a foreclosure, what the confused writer is trying to say is that,
although the short sale impacts your credit score in the same way
as a foreclosure, it is viewed by lenders more favorably. The
waiting period to purchase a new home, under Fannie Mae guidelines,
is three years after performing a short sale. After a foreclosure?
You may have to wait anywhere from five to seven years.

 

  
 

 

Fix Your Credit After the
Short Sale




    Sure, it feels like you’ll never have
even a barely passable credit score again after a short sale. You
might be surprised, though, by how quickly you can rehabilitate
your credit.

 

Studies show that even scores that drop to 625 can be raised
to over 700 in as few as nine months after the short sale.

 

Bring your debts current as quickly as possible, and keep
them current for nine months.

 

 










Chapter 5
hoose Your Real Estate Agent Carefully


According to the National Association of
Realtors, 90 percent of their members perform only one to four real
estate transactions a year. Read that again – it’s astounding!

 

In any profession, practice makes perfect. Those that do the
work consistently, over time, become experts. While many of these
part-time agents may be perfectly capable of steering a traditional
real estate transaction to a close, it’s doubtful they have the
knowledge to do the same with a short sale.

 

LeBron James walks onto a basketball court and makes the game
look effortless. He doesn’t do that by playing one to four times a
year. He didn’t become an expert at his craft without doing what he
does over and over on a daily basis – for years – until the process
became second nature.

 

It’s the same with short sale listing agents. Only those that
have successfully handled a large amount of short sale transactions
should be considered experts or, as so many agents label
themselves, “short sale specialists” (even though they aren't).
Only the agent that handles short sales on a weekly basis is
up-to-date on the latest rules and systems and has built a network
of lender contacts.

 

Speaking of which, avoid the agent that lacks relationships with
asset managers at the various big lenders. The time it will take
that agent to determine who will handle the short sale, how to
reach this person, and finally speak with him or her to obtain a
signature on the authorization form, is time wasted. And, as you’ll
recall, in a short sale, time is of the essence.

 

The Dreaded Deficiency Judgment

Think you’re off the hook after the short sale for the money you
lacked to pay off the mortgage? Think again, my friend. The dreaded
deficiency judgment can still rear its ugly and expensive head –
even years down the road.

 

Allow me to explain. Say you owe $300,000 on your mortgage, yet
the short sale only nets the lender $200,000. That extra $100,000
that you are short is known as a “deficiency.” Releasing you from
this deficiency does not go hand-in-hand with the lender’s
authorization to short sell the house.

 

Whether the lender will pursue you for payment of the deficiency
depends, first, on whether you live in a recourse state or a
non-recourse state. Wisconsin is a recourse state, which means that
its laws allow for deficiency judgments.

 

Minnesota is a non-recourse state, with anti-deficiency
statutes. This sounds like good news until you realize that the
statutes don’t apply to you. Our state’s statutes prohibit lenders
from pursuing a deficiency judgment only if the home goes through
the foreclosure process. Since a short sale prevents a foreclosure,
the statutes offer no protection to short sale homeowners.

 

Imagine being represented by a real estate agent lacking
in-depth knowledge of the short sale process. Does he have the
skills to negotiate with the lender of both the first and second
loan (if you have one), to waive the deficiency? Has he built the
relationships within the big mortgage companies that help to
facilitate such negotiations? Are you willing to be his test
subject when it could mean being on the hook for an enormous pile
of money?

 

While it’s easier to have the first mortgage deficiency waived,
the second may be challenging. This is where the agent’s years of
experience, and the level of trust she’s built within the various
lenders’ short sale teams, determines whether your second lien is
waived, or you have to come up with the money to pay it off before
the lender will allow the short sale.

 

Other Common Mistakes Inexperienced Agents
Make

On any given day, your lender’s short sale team may have up to
75 or more short sale packageson their desks. Over 30 percent of
these short sale requests will be denied because of listing agent
errors. Now, many agents unfamiliar with the process are quick to
blame the buyer’s agent. However, the buck ultimately stops with
the listing agent. Some of the more common errors lenders see
include the following scenarios:


	The listing agent lacks the legal knowledge required to conduct
a short sale. Many homeowners have lost their homes to foreclosure
after lenders learn – typically late in the process – that the
transaction is not at “arm’s length,”  thus canceling the
transaction.

	Inclusion of purchase agreements requesting repairs – at the
lender’s expense – to be completed before the close of escrow.
Lenders won’t pay for repairs, and, since the seller is insolvent,
neither will he. Short sale specialists know that a repair
contingency in a purchase agreement will derail the deal so they
won’t accept one. Instead, these specialists submit a counteroffer
to the buyer, insisting that he remove this contingency.

	The buyer isn’t sufficiently pre-approved for a mortgage. The
inexperienced listing agent will leave the vetting of the buyer’s
loan approval up to the buyer’s agent – a big mistake. It is up to
the listing agent to foresee anything that may prolong, or even
kill, the transaction.

	The offered purchase price is less than what the lender would
realize from a foreclosure sale. The short sale expert understands
market value and what the home will likely bring at auction.
Submitting an offer for less than what the lender will make at
auction is a waste of time.

	The listing agent asks the lender which forms to use, how to
fill out the contract, and for any number of other pieces of advice
that he or she should already know. The lender’s short sale
negotiator typically isn’t a real estate attorney or broker, and
doesn’t have time to school the novice short sale agent. Are you
willing to wait while your real estate agent learns the process? Is
your lender?

	The short sale package is incomplete. Inexperienced agents
frequently make this mistake. What happens then is that the
homeowner’s file goes to the bottom of the stack until the lender's
short sale team receives the appropriate documents. Again, anything
that delays the process puts you in danger of losing your home to
foreclosure.

	Although it may sound unbelievable (with all of the news
reports about how lengthy the short sale process can be), I have
had inexperienced buyer’s agents submit offers to purchase with
30-day acceptance clauses – meaning the buyer is insisting that the
lender respond to the offer within 30 days. I have also heard of
inexperienced listing agents counseling their clients to accept
these offers, and then sending them off to the lender. There is no
way a lender will accept a 30-day acceptance period, so these
agents’ ignorance present yet another risk to you, the
homeowner.

	Agents who don't perform a lot of short sales, especially those
working on their first, typically take the homeowner's word that he
or she doesn't have PMI (Private Mortgage Insurance). Since it is
entirely possible that the lender took out a policy without the
homeowner's knowledge, the experienced short sale expert knows to
verify the homeowner's claim. PMI companies can stop the short sale
process, so it's vital to know whether the home has a policy. (See

Chapter 9 for more information on PMI).



Although the short sale is a time-sensitive transaction, and the
urge to rush the agent hiring process is common, take the time to
ensure that you are hiring the right agent. Here are a few
tips:

 

Don’t Be Sentimental

Your short sale is too important to your financial future to
entrust to Aunt Tillie who, although she has been in real estate
for decades, is not a short sale expert. Although real estate
agents typically expect family members and close friends to throw
their real estate deals in their direction, the short sale is an
exception, and where you should put your foot down.

 




 

Be Relentless

As a real estate agent, I would love to be able to counsel you
to choose me to handle your short sale. While I am the best choice
in Minnesota and Wisconsin, that advice would be self-serving. This
book is meant to teach you about the short sale process, not to
toot my own horn, and, like any other part of the real estate
transaction, this process requires due diligence on your part.

 

My advice to you is to interview at least three agents for the
job of listing your short sale. Like any other job interview, you
need to ask lots of questions, and ask for documentation to back up
each agent’s claims. You must be relentless in your vetting of the
agents. (See 
Appendix iifor
more tips and questions to ask potential listing agents).

 

Arm's Length
Requirement

   One of the negotiator’s most important tasks is
to determine that the lender is receiving the most amount of money
possible for the sale of the house.

This assurance comes from several processes: the Broker’s
Price Opinion; proof that the home was effectively marketed to the
public; seeing the physical proof of all offers received; and
determining whether the short sale transaction is one known as
“arm’s length,” meaning none of the parties have close ties, such
as family members, friends or business associates.

The arm’s length requirement came about as a result of
homeowners performing back-room deals at the lender’s
expense.

 

 

Be Relentless

As a real estate agent, I would love to be able to counsel you
to choose me to handle your short sale. While I am the best choice
in Minnesota and Wisconsin, that advice would be self-serving. This
book is meant to teach you about the short sale process, not to
toot my own horn, and, like any other part of the real estate
transaction, this process requires due diligence on your part.

 

My advice to you is to interview at least three agents for the
job of listing your short sale. Like any other job interview, you
need to ask lots of questions, and ask for documentation to back up
each agent’s claims. You must be relentless in your vetting of the
agents. (See 
Appendix ii for
more tips and questions to ask potential listing agents).










Chapter 6
The HAFA Short Sale


It stands for Home Affordable Foreclosure
Alternatives, but most folks know it as HAFA. This program is a
component of the U.S. government’s Making Home Affordable program,
which aims to both streamline and simplify the short sale process,
and to help underwater homeowners move on with their lives by
providing financial assistance.

 

Because HAFA short sales are only offered to homeowners with
mortgages owned by Fannie Mae, Freddie Mac, and to those who hold
non-government sponsored lenders (government-sponsored loans would
be FHA or VA loans – these loans have their own short sale
programs, and we'll look at these in forthcoming chapters), it is
imperative to know who owns your loan before proceeding. If you
took the time to carefully choose your listing agent, he or she can
assist you with this.

 

To help you decide whether a HAFA short sale is the choice for
you, let’s look at the advantages and disadvantages.

 

 

Advantages of a HAFA Short Sale

 

It’s difficult to imagine that losing your house has any
advantages whatsoever, but when the loss is unavoidable, it’s best
to look for the most painless way. HAFA has some attractive
advantages that are lacking in the traditional short sale:


	The homeowner is released from the mortgage debt – including
the amount he or she is “short.”

	Homeowners may be eligible to receive $3,000 in relocation
assistance.

	HUD housing counselors are available, offering free
advice.

	The homeowner, the listing agent, and the lender work together
to determine the best price for the home.

	HAFA short sales are easier on the consumer’s credit report
than conventional short sales. This is because they usually close
quicker, eliminating the amount of missed payments.

	The lender pays your agent’s commission, as well as customary
closing costs.



 

Disadvantages of the HAFA Short Sale

 

While the advantages far outweigh the disadvantages, it is
important to weigh the pros and cons of any real estate transaction
to ensure that it is right for you.


	HAFA provides $8,500 to pay off a junior lien, such as a second
trust deed. Many second lien holders are unwilling to accept only
$8,500. If you hold a substantial home equity loan balance, for
instance, HAFA may not be a viable option for you.

	If the lender doesn’t accept the short sale, or the lender
fails to close escrow within 120 days, the homeowner is expected to
submit a deed-in-lieu of foreclosure.

	Homeowners with cash reserves equal to three month’s mortgage
payments or $5,000 (whichever is greater) may be disqualified from
the program.



To make matters even more confusing, Fannie Mae and Freddie Mac
use different HAFA forms. Freddie Mac requires an accepted short
sale agreement before you list the property. Although the programs
are almost identical, there are other subtle differences between
them that only a real estate agent thoroughly familiar with the
HAFA process is aware of.

 

 

Eligibility Requirements

 If the HAFA sounds like something you’d like to pursue,
take a look at the following eligibility requirements to see if you
qualify:


	Fannie Mae or Freddie Mac owns your mortgage.

	You have lived in the home for the past 12 months.

	Your primary mortgage balance does not exceed $729,750.

	You owe more on the home than what you can realize when you
sell it.

	You obtained the mortgage before January 1, 2009.

	You are able to prove a valid financial hardship that makes it
impossible for you to pay your debt.

	You are more than 60 days delinquent on your mortgage.

	You’ve not been convicted of felony larceny, theft, forgery,
tax evasion, fraud, or money laundering in connection with a real
estate or mortgage deal over the past 10 years.

	The home is not condemned, abandoned or vacant.



 

Applying for the HAFA Short Sale

Short sales, whether conventional or through a government
program, are paperwork intensive. As you can imagine, the
government programs have mountains of forms for the homeowner to
fill out and submit.

 

If you feel that you qualify for a HAFA and wish to pursue this
type of short sale, it is imperative that you employ a short sale
certified real estate agent. These agents typically have the Fannie
Mae and Freddie Mac forms required to get the process started.

 

HAFA, like many recent government programs that aim to help
homeowners, has a shelf life. The deadline for performance of a
HAFA short sale is December 31, 2013.

 










Chapter 7
FHA Short Sales


As you no doubt realize by now, short sales
come in a variety of forms, depending on who owns your mortgage
loan. If you have a loan backed by the Federal Housing
Administration (FHA), the government has a short sale program just
for you.

 

Known as the Pre-foreclosure Sales Program, and overseen by the
U.S. Department of Housing and Urban Development (HUD), this short
sale program is quite similar to the conventional short sale
process.

 

The FHA short sale, however, differs in ways that benefit the
homeowner:


	All proceeds from the sale, despite the fact that they aren’t
enough to cover what you owe the lender, satisfy the debt in
full.

	HUD pays the homeowner $1,000 if the home sells within 90 days
of the date of application.

	HUD allows for your real estate agent’s commission and certain
closing costs to be included.

	If the buyer is using an FHA loan, HUD will pay up to 1 percent
of his or her closing costs. Many buyers request 3 percent of
closing costs, so the agent must submit a variance to HUD to meet
this request.



 

FHA Short Sale Rules

Like all short sales, the FHA short sale transaction must be
“arm’s length.” Additionally, HUD has specific rules on which
offers the homeowner can approve. HUD calls this the “tiered net
proceeds requirement,” and it looks like this:


	During the first 30 days that the home is on the market, the
seller is prohibited from accepting any offer that is lower than 88
percent of the home’s appraised value.

	During the next 30 days, the homeowner is instructed to only
approve offers that amount to at least 86 percent of the home’s
appraised value.

	From then on, HUD will only entertain offers with a purchase
price of at least 84 percent of the appraised value of the
home.



HUD also has rules about what concessions the seller can make to
the buyer. The following concessions are prohibited:


	Money back for repairs.

	Paying for the buyer’s home warranty.

	The seller can’t allow for the payment of discount points on
other than an FHA-backed loan.

	Contracts allowing for the payment of the lender’s title
insurance fee can’t be accepted.



Imagine an inexperienced real estate agent, unfamiliar with any
of these regulations, at the helm of an FHA short sale. These
regulations are typically what trips up the novice agent and cause
these transactions to fail. This is why it is so important to take
the time necessary to completely vet each agent that you interview.
Submission of a contract to purchase that includes
theseconcessions, or a lower-than-acceptable price, may end up
derailing the entire transaction, and pushing you into
foreclosure.

 

 

 

Am I Eligible?

 

FHA Pre-Foreclosure Sales Program approval requirements are
quite similar to those in a conventional short sale:


	The homeowner must occupy the home unless forced to move
because of a job, the homeowner is deceased, or the homeowners are
divorced. In any of these cases, the home must not have been rented
out for more than 18 months.

	You must prove that you can’t pay your mortgage payments.

	You must be a minimum of 31 days delinquent on your mortgage by
the time the sale closes.












Chapter 8 VA
Short Sales


The United States Department of Veteran’s
Affairs (VA), like the Federal Housing Administration (FHA),
doesn’t actually provide loans, but guarantees their repayment.
Lenders love these guarantees, and these types of loans allow
lenders to offer low-to-no-down-payment loans with better interest
rates and terms than conventional loans.

 

If you have a VA-backed mortgage and you can no longer make your
payments, and you can’t sell the house for what you owe your
lender, you may want to consider the VA’s version of the short
sale, known as a Compromise Sale. While similar to a conventional
short sale, there are some distinct differences that you should
know about.

 

First, the lender will receive the full balance of the loan, not
a shorted amount as it does in the conventional short sale. Next,
the VA will pay the veteran $1,500 to assist in his or her
relocation.

 

 

Beware of Scams

 

   The Veteran’s Administration cautions veterans
to be aware of some of the scams that have popped up during the
housing crisis.

 

   Do not sign any paperwork offered by any
individual or company, other than the VA or your lender, that
offers to pay off your mortgage.

 

 




VA Compromise Sale Eligibility Requirements

    The VA will first review your situation to
determine whether you have any assets that might be sold to satisfy
the deficiency. Then the VA will consider your financial situation,
looking for a significant hardship. Those hardships considered
severe enough to quality for a VA compromise sale include:


	A decrease in income.

	Major medical expenses.

	The death of any partner that financially contributes to the
household.

	Involuntary relocation out of the area.



 

VA Compromise Sale Requirements

The VA will appraise the home to determine if the compromise
sale will net it more money than a foreclosure sale. If it will,
the following rules are in place:


	The VA will not accept less than current market value for the
home.

	The loan must have been taken out before December 31,
1989.

	The lender must agree to write off that portion of the debt
that exceeds the maximum guarantee.

	The home must have no other liens.



 

Steps to a VA Short Sale

While your real estate agent will go over the rules and
requirements for the VA compromise sale, there are certain steps to
take to ensure a successful transaction:


	Your agent will contact your lender's loss mitigation
department to advise it that you can no longer make your loan
payments, and will be selling the home via a Compromise Sale.

	 The home is listed and marketed to the public.

	You must gather the documents required for inclusion in the
Compromise Sale package. Your listing agent will assist you with
this, and send it to the lender with the purchase agreement.

	Once approved, the buyer’s lender hires a VA-approved appraiser
and checks the property’s title for liens and other clouds.



As with the other government-sponsored programs and conventional
short sales, the lender pays your agent’s fees as well as customary
closing costs. You are not expected to bring any money to the
closing table.

 

Are you ready for some more good news? A veteran is typically
eligible to purchase another home within two years of closing a
compromise sale.










Chapter 9
Private Mortgage Insurance and the Short Sale


One of the many roadblocks that may pop up
during your journey down the short sale highway is your Private
Mortgage Insurance (PMI) company.

 

What is PMI?

PMI is insurance for your lender. (Yes, you pay for it, but it
only protects your lender). If your down payment on the house
equaled less than 20 percent of the sales price or the appraised
value, you were required to purchase PMI.

 

While most homeowners find this extra monthly charge onerous,
without PMI, they would not have been able to purchase the home
unless they came up with a 20 percent down payment. (So, it is a
necessary evil).

 

The good news is that as soon as you reach a 20 percent equity
stake in the house, PMI is eliminated. The bad news is that the
average American homeowner lost 30 percent in home value during the
recession. Thus, PMI is a prolific nightmare - for millions of
Americans - when it comes to short sales.

 

How Does Having PMI Affect the Short Sale?

When a homeowner defaults on a mortgage insured with PMI, the
mortgage insurer pays the lender a percentage of its loss. The size
of the loss depends on whether the home was short sold or
foreclosed.

 

In a short sale, the loss typically includes the loan balance
and accrued interest, realtor commissions, and closing costs. If
the home goes to foreclosure, the loss will also include unpaid
property taxes, legal fees, maintenance and hazard insurance, among
other items.

 

What percentage the insurer pays varies as well. For instance,
Freddie Mac and Fannie Mae require that the coverage level of PMI
be based on the borrower’s loan-to-value ratio.

 

The first task of the insurer, when notified that there is a
short sale request, is similar to that of the lender: to determine
whether it will realize more money from the short sale or from a
foreclosure. Mitigate the losses as much as possible.

 

The second factor taken into consideration is whether to pay the
loss now (with a short sale), or put off paying the loss until
further down the road (with a foreclosure).

 

Now, tell me, which would you choose – pay now or pay later? The
choice is obvious, which is why many mortgage insurance companies
don’t care if the house goes into foreclosure. This gives the
insurer leverage over the homeowner when it comes to accepting or
denying the short sale request.

 

An Example

Allow me to introduce you to my clients, Monty and Lily. I
determined that the lender’s loss, at the time of the short sale
approval, was close to $50,000. The lender had not initiated
foreclosure proceedings at that time, so foreclosure couldn’t
possibly occur for another year.

 

During that time, Monty and Lily would not be making house
payments, and for every month that they didn’t, the amount of money
the lender was losing would swell.

 

In Monty and Lily’s case, that amount was $1,785 a month. By the
time the lender went through the foreclosure process, that $50,000
initial loss had ballooned. In fact, the interest alone was over
$20,000 and there were still all the additional costs of
foreclosure to tack on to that.

 

Obviously, in this case, the insurance company will best
mitigate its loss by agreeing to let Monty and Lily short sell the
house. Had foreclosure proceedings already begun, however, the
company may not have been amenable to the short sale.

 

As in all things having to do with the short sale, however,
there’s a flip side to my client’s seemingly happy ending.

 

Remember, the PMI company has leverage over the transaction. The
insurer says they’ll allow the short sale ifMonty and Lily
sign a deficiency agreement.

 

There is Good News

When faced with the demand to contribute money to mitigate the
insurer’s loss, the homeowner has several options:


	Have the buyers increase their offer.

	Contribute cash to help offset the insurer’s loss.

	Sign a promissory note for the contribution to the insurer’s
loss.



In Monty and Lily’s case, the buyers refused to increase their
offer and the couple had no money to contribute to the insurer’s
loss. To get the deal done, they opted for the promissory note.

 

The insurer wanted $25,000. I negotiated a deal that included a
reduction to $10,000, payable at $100 a month, interest-free.

 

The Moral of the PMI Story

Actually, there are two morals to this story:


	If you have PMI, prepare yourself for the possibility that you
may have to either come up with some cash or sign a promissory note
to get the short sale to the closing table.

	This once again illustrates how critical it is to hire a real
estate agent that is a bona fide short sale expert. The novice
hasn’t a clue about how PMI can kill the deal. The rooky short sale
agent lacks the negotiating skills required to knock down the
amount of money the insurer demands.












Chapter 10
Tax Ramifications of the Short Sale


Call me a teacher (I have an education degree),
call me a dad, a husband, a sports fanatic, or a real estate agent
if you like: one thing you can’t accuse me of is being a tax
professional. That said, I am legally prohibited from giving out
tax advice. If you have any concerns about the tax consequences of
a short sale, I urge you to seek the advice of your accountant or
attorney.

 

I decided to include this chapter in the book because of the
very real possibility of a change in how the IRS treats the debt
forgiven in a short sale. This will have a significant impact on
your taxes, and it’s out there, looming on the horizon. If you are
considering a short sale, you need to act quickly.

 

The Mortgage Forgiveness Debt Relief Act of
2007

Once upon a time, when a homeowner had his mortgage debt
forgiven in a short sale, the IRS taxed him on the amount forgiven.
For instance, if he owed his lender $350,000 but the short sale
only resulted in $210,000, the IRS considered the $140,000 that the
lender forgave as “ordinary income” and the homeowner would have
been taxed on it. Now, I don’t know about you, but the tax
ramifications of an additional $140,000 to my income would be quite
painful.

 

Then, in December 2007, President George W. Bush explained,
"When your home is losing value and your family is under financial
stress, the last thing you need is to be hit with higher taxes. So
I'm working with members of both parties to pass a bill that will
protect homeowners from having to pay taxes on cancelled mortgage
debt."

 

President Bush was successful and, in December 2007, he signed
The Mortgage Forgiveness Debt Relief Act. Underwater homeowners now
had a three-year window in which to expect tax relief on distressed
property transactions.

 

In October 2008, congress enacted legislation to extend the tax
relief through 2012.  Some members of Congress have been
pushing for another extension (H.R. 4290, the Homeowner Tax
Fairness Act, and S. 2250, the Mortgage Forgiveness Tax Relief
Act).

 

Since the government seems to be looking in every nook and
cranny of this country for additional revenue, I wouldn’t count on
any extensions. In fact, GovTrack.us, a website that keeps track of
pending legislation, gives the House legislation a 3 percent chance
of passing and an 18 percent chance for the Senate bill.

 

The Insolvency Exception

Prior to the 2007 passage of the Mortgage Forgiveness Debt
Relief Act, the IRS included certain exceptions to their rules on
taxing forgiven debt. One of these was the so-called insolvency
exception, wherein the IRS said that the debt won’t be considered
gross income if the “discharge occurs when the taxpayer is
insolvent.”

 

What do they mean by insolvent? Here’s the answer: according to
IRS Code Section 108, the term “insolvent” means “the excess of
liabilities over the fair market value of assets. With respect to
any discharge, whether or not the taxpayer is insolvent, and the
amount by which the taxpayer is insolvent, shall be determined on
the basis of the taxpayer’s assets and liabilities immediately
before the discharge.”

 

The operative words there are “immediately before the
discharge.” This means you must have been insolvent at the time the
short sold home closes escrow - becoming insolvent afterward won’t
count.

 

Again, I am not a tax professional, but I do know that
determining insolvency is complex and requires the assistance of an
accountant.

 










Chapter 11
Should I Wait for the Market to Recover?


Call me a teacher (I have an education degree),
call me a dad, a husband, a sports fanatic, or a real estate agent
if you like: one thing you can’t accuse me of is being a tax
professional. That said, I am legally prohibited from giving out
tax advice. If you have any concerns about the tax consequences of
a short sale, I urge you to seek the advice of your accountant or
attorney.

 

I decided to include this chapter in the book because of the
very real possibility of a change in how the IRS treats the debt
forgiven in a short sale. This will have a significant impact on
your taxes, and it’s out there, looming on the horizon. If you are
considering a short sale, you need to act quickly.

 

The Mortgage Forgiveness Debt Relief Act of
2007

Once upon a time, when a homeowner had his mortgage debt
forgiven in a short sale, the IRS taxed him on the amount forgiven.
For instance, if he owed his lender $350,000 but the short sale
only resulted in $210,000, the IRS considered the $140,000 that the
lender forgave as “ordinary income” and the homeowner would have
been taxed on it. Now, I don’t know about you, but the tax
ramifications of an additional $140,000 to my income would be quite
painful.

 

Then, in December 2007, President George W. Bush explained,
"When your home is losing value and your family is under financial
stress, the last thing you need is to be hit with higher taxes. So
I'm working with members of both parties to pass a bill that will
protect homeowners from having to pay taxes on cancelled mortgage
debt."

 

President Bush was successful and, in December 2007, he signed
The Mortgage Forgiveness Debt Relief Act. Underwater homeowners now
had a three-year window in which to expect tax relief on distressed
property transactions.

 

In October 2008, congress enacted legislation to extend the tax
relief through 2012.  Some members of Congress have been
pushing for another extension (H.R. 4290, the Homeowner Tax
Fairness Act, and S. 2250, the Mortgage Forgiveness Tax Relief
Act).

 

Since the government seems to be looking in every nook and
cranny of this country for additional revenue, I wouldn’t count on
any extensions. In fact, GovTrack.us, a website that keeps track of
pending legislation, gives the House legislation a 3 percent chance
of passing and an 18 percent chance for the Senate bill.

 

The Insolvency Exception

Prior to the 2007 passage of the Mortgage Forgiveness Debt
Relief Act, the IRS included certain exceptions to their rules on
taxing forgiven debt. One of these was the so-called insolvency
exception, wherein the IRS said that the debt won’t be considered
gross income if the “discharge occurs when the taxpayer is
insolvent.”

 

What do they mean by insolvent? Here’s the answer: according to
IRS Code Section 108, the term “insolvent” means “the excess of
liabilities over the fair market value of assets. With respect to
any discharge, whether or not the taxpayer is insolvent, and the
amount by which the taxpayer is insolvent, shall be determined on
the basis of the taxpayer’s assets and liabilities immediately
before the discharge.”

 

The operative words there are “immediately before the
discharge.” This means you must have been insolvent at the time the
short sold home closes escrow - becoming insolvent afterward won’t
count.

 

Again, I am not a tax professional, but I do know that
determining insolvency is complex and requires the assistance of an
accountant.
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Appendix ii- Questions to Ask in the Real Estate Agent
Interview







	How many short sales have you performed in the past year?

	How many of those transactions were successful?

	Do you hold any short sale credentials?

	I have a second loan on the house. How will this be handled if
I hire you?

	How do I know if I have PMI?

	If I do have PMI, will that affect the short sale?

	Do you have any direct contacts within my lender's short sale
department?

	On average, how many days do your short sales take to
close?

	Do you use Equator? (See 
Appendix vii).

	How many offers will you submit to the lender? (The answer to
this should be "One – the best one.") If the agent says that all
offers will be submitted, find another agent.










Appendix iv: Letter of Authorization

 









Appendix v: Sample Hardship Letter



 









Appendix vi: Homeowner Financial Worksheet



 









Appendix vii: Short Sale Contingency
Addendum










Kris
Lindahl is a nationally-known authority on the short
sale process. He holds
real             
estate licensure in both Wisconsin
and Minnesota, and is the number one short sale
agent at Edina Realty.

 

    Kris is a lifelong resident of
Minnesota. Throughout his formative years, his athletic
involvement fueled his competitive nature. Kris “hated losing,”
which is why he believes he has become so successful in negotiating
short sales. “When I negotiate with a bank, I want to win for my
client – I’m not here to lose!” The truth is: Homeowners looking to
do a short sale are going to go with an agent who wants to “win”
for them. Kris is that guy!

 

    With an education degree from Minnesota State
University, Mankato, teaching comes   naturally to Kris.
Coupled with his passion for helping others, Kris demystifies the
short sale process, ensuring smooth transitions for his
clients.

 

    Kris currently resides in
Minneapolis with his wife and daughter.
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